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E

nvironmental justice means that
potentially harmed communities have an
opportunity to participate in decisions
that affect their environment; it is achieved when
all people enjoy the same degree of protection from
environmental and health hazards and equitable
access to decision making. The predominant concern
in environmental justice focuses on the inequitable
distribution of hazards in low-income or minority
communities.
The past decade has focused national attention on
the environmental pollution inequity that persists
among the nations’ poorest communities. President
Clinton first issued Executive Order 12898 in 1994,
focusing federal action on environmental justice
concerns. The US Environmental Protection Agency
(EPA) responded by developing the Environmental
Justice Strategy to promote justice and equal
protection under all environmental statutes and
regulations without discrimination based on race,
ethnicity, or socioeconomic status. Despite these
efforts, poor communities continue to face adverse
environmental conditions.

sovereign status of tribal governments and
bypassed tribal involvement in environmental
management of their reservations. Eventually, the
federal government established a “government-togovernment” relationship with the tribes and, in
November 1984, EPA published its agency policy
for tribal environmental protection programs. This
policy promises to work with tribes on a governmentto-government basis, recognizes tribal governments
as the primary authority for federal environmental
programs on tribal lands, and pledges assistance
to tribes in assuming regulatory responsibility for
reservation lands.
Although tribes have made progress during the
past two decades, they struggle to accomplish their
environmental goals when pollution degradation
is caused by non-Indian persons on non-Indian
reservation lands. In such cases, delegated federal
power can be help address environmental violations.

The Swinomish Indian Reservation
The Swinomish Indian Reservation in Washington
State provides an example. Before federal law
regulated the disposal of petroleum byproducts, two
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refineries contracted with a firm that used a disposal
For the more than 550 federally-recognized
pit on privately owned, non-federal trust land within
Native American communities in the United States,
the reservation, where neither the federal government
the struggle to attain environmental justice is more
nor the tribe had authority. In the 1950s and 1960s,
than a matter of enforcing national laws equitably; it
such practices were common. The EPA studied the
is a federal trust duty honoring a promise that Native
site in 1985 to see if it might qualify for Superfund
designation. However,
The lands, waters, and living things that make up the environment are integral t h e S u p e r f u n d ’s
enabling legislation, the
components of the social, cultural, and spiritual life of Indian people.
1980 Comprehensive
American homelands would forever be sustainable.
Environmental Response, Compensation, and
Tribes are sovereign nations that enjoy a unique legal
Liability Act (CERCLA), excludes petroleum from
and political status.
its statutory provisions and addresses only hazardous
Tribal histories, beliefs, physical, and spiritual
substances.
subsistence, and basic identity often depend on
When the tribe heard of the study in 1986, it
particular places, resources, and environmental
informed EPA that the disposal site was near the
conditions. The lands, waters, and living things that
tribe’s sole-source public water supply, and reported
make up the environment are integral components of
that large quantities of caustic liquids in 55-gallon
the social, cultural, and spiritual life of Indian people.
drums were believed to be buried on the site. Because
In the 1970s, when many federal environmental
of the threat to groundwater and to adjacent marine
laws were enacted, Congress overlooked the
wetlands, the tribe asked to directly participate in
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A case model for Indian environmental justice
The Swinomish experience differs from nontribal environmental justice cases and serves as an
example of Indian environmental justice because of
EPA’s dual responsibility for national environmental
laws and its federal trust responsibility to correct past
damages to reservation resources.
Indian environmental justice must
acknowledge tribal sovereignty
and the fundamental tribal interest
in reser vation environmental
management.
The remediation effort resulted in
several environmental and political
outcomes, including: the excavation
and off-site disposal of 58,790 tons of
hazardous materials; the attainment
of tribally-determined environment
standards for residual soil cleanup;
federal assurances that potential
off-site contaminant migration
would not present a risk to human
health and to the environment;
and the expansion of the tribe’s
environmental management capacity
to collaborate on a technically equal

basis with EPA during the cleanup process. The
expanded tribal capacity later enabled the tribe to
successfully manage the closure of a solid waste
landfill site, clean up other abandoned reservation
waste sites, and more fully participate in regional
environmental management activities.
The Swinomish experience occurred during
a decade before the framing of “environmental
justice.” Although the experience had not been
characterized as an “environmental justice” case
per se, it nevertheless serves as an exemplar of
Indian environmental justice as it reflects a tribe’s
enduring struggle to remedy an environmental
injustice. The experience helped inform EPA’s own
understanding of its responsibility as a trustee for the
reservation environment, as it came to respect the
crucial contributions of the tribe whose experience,
growing expertise, and traditional knowledge proved
instrumental to the clean up, restoration, and healing
of the Swinomish homeland.
After nearly 20 years, the cooperative cleanup
activities became a model of technical and political
collaboration between the federal and tribal
environmental agencies. The experience not only
removed the environmental risk that threatened
the long-term survival of the Swinomish People,
but it also helped foster a meaningful partnership
demonstrating how a tribe
and EPA can more effectively
work together to manage the
reservation environment. 
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subsequent investigations.
At the tribe’s request, EPA conducted a limited
soils investigation in 1986, which found measurable
amounts of petroleum products in the soils, but
failed to assess groundwater contamination. The
EPA report closed the case because of the “petroleum
exemption rule.” The tribe spent years trying to
persuade EPA to conduct additional hazardous
site analysis, which was finally done in 1996, when
EPA agreed to test for volatile organic compounds
(VOCs), semi-volatile organic compounds (SVOCs),
metal, and total petroleum hydrocarbons (TPHs).
The tribe, wanting additional tests, hired its own
contractor in 1997 to locate buried drums. Using
global positioning and geographic information
systems (GIS) mapping, the tribe provided persuasive
evidence of the existence of buried drums.
In 1998, EPA agreed to uncover the buried
drums and sample for toxic materials, and to further
investigate the possible contamination of ground
water under CERCLA rules. EPA also agreed to
expand the investigation of PCBs, chlorinated
organics, and compounds in the groundwater.
Between 1998 and 1999, EPA conducted an
Integrated Site Assessment (ISA), and concluded that
a federal clean up of the site should not limited by
the petroleum exclusion provision under CERCLA.
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